commissioned by the defense, 4 as well as hidden-camera videos allegedly revealing wrongdoing by plaintiffs' counsel. 5 The drama of the Ecuadorian case is in many ways sui generis. Nevertheless, various aspects of the case have been useful in highlighting emerging trends in transnational litigation, and the high-profile nature of the case has drawn attention to doctrinal intricacies and litigation strategies that have become increasingly important in transnational cases. 6 One such emerging trend highlighted by the Ecuadorian litigation is the convergence of transnational forum choice and related litigation strategies with third-party litigation financing. 7 Historically, the U.S. has been a "magnet forum" for transnational cases, as it permits broad discovery and contingent-fee representation, and it offers relatively high damage awards.
8 U.S. courts have relied on the doctrine of forum non conveniens to discourage litigation of cases arising abroad that could be tried elsewhere. In the past, it was rare for such cases to be filed abroad after dismissal from the U.S. 9 In recent years, however, a number of other countries-especially those in Latin America-have taken steps to make it easier for plaintiffs to file those cases in the plaintiffs' home forums, and more cases have been tried to verdict abroad.
10
4 See Chevron Corp., 629 F.3d at 309 n. 6 (noting that Chevron has commissioned a documentary to provide "its point of view" of the litigation). Both of these trends converged in the Ecuadorian litigation. The case was first filed in the U.S., then dismissed on the ground of forum non conveniens and refiled in Ecuador. 16 The Ecuadorian part of the litigation was funded in part by the publicly traded firm Burford Capital, which "invested $4 million in the Ecuadorians' case against Chevron . . . in exchange for a 1.5% stake in any recovery, with the stated goal of increasing its outlay to $15 million, entitling it to a 5.5% share."
17 Originally, the funding agreement was subject to confidentiality restrictions. After plaintiffs' counsel discussed the funding agreement on film with the documentary filmmaker, however, a court found that the agreement's privilege was waived, and it ordered the entire agreement to be disclosed. 18 Burford then sold its interest to another party. 19 At this time, the Ecuadorian court has ordered an $18 billion judgment, suggesting that the investment would yield between $270 million and $1 billion. 20 However, the case is not yet finalChevron is currently appealing the judgment in Ecuador and simultaneously contesting judgment enforcement in the U.S. Burford provided $4 million of such financing to the law firm in November 2010, but sold a $4 million participation in the investment to a third party in December 2010. Thus, Burford has no risk in the matter but does retain a residual interest in the outcome. Originally, the potential maximum financing commitment-at Burford's option-was up to $15 million, and was included as such in the special situations portfolio. Further developments have led Burford to conclude that no further financing will be provided and thus decide to reduce the commitment level in the special situations portfolio accordingly. Id. 20 
Id.
According to Burford's funding agreement, the deal goes like this: If Burford ponies up the full $15 million and the plaintiffs end up recovering $1 billion, Burford will get $55 million. If the plaintiffs recover $2 billion, Burford gets $111 million, and so on. But The funding agreement in the Ecuadorian litigation demonstrates how outside financing can shape litigation incentives at several levels, from individual litigant choices to international cooperation. The availability of outside funding may affect the initial decision to file suit, and it may change settlement incentives once suit is filed. Outside funding can also affect forum choice, potentially offsetting the traditional magnet effect in the U.S. and making it easier to maintain suit in other countries. These individual litigant incentives, in turn, affect the social and regulatory choices made at the national level. Likewise, these national choices affect countries' international cooperation and coordination in transnational litigation procedure.
II. THE INTERNATIONAL GROWTH OF THIRD-PARTY LITIGATION FINANCE
Third-party funding for lawsuits was originally prohibited in feudal England, where the practice was referred to as "maintenance" (when the lawsuit was funded by a person who had no pre-existing relationship with the case) and "champerty" (when the maintenance was undertaken for profit).
22 At the time, such funding was viewed as detrimental to the developing legal system with little offsetting benefit. Feudal lords subsidized their subjects' litigation for both sport and profit, "underwrit[ing] suits against their enemies as a form of private warfare to weaken their opponent's coffers." 23 Furthermore, these feudal lords often took an interest in the real property at issue in the litigation, using their funding agreements to expand their holdings and ultimately to consolidate land wealth in fewer hands. 24 According to Blackstone, champerty thereby "pervert[ed] the process of law into an engine of oppression." 25 Restrictions on champerty and maintenance traveled with English common law into the U.S. and gradually loosened over the subsequent centuries. Early in the twentieth century, states created an exception to the traditional doctrine by allowing lawyers to charge contingency fees-a practice that was traditionally barred in England. 26 The civil rights movement in
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the middle of the century further loosened restrictions, as the Supreme Court held that organizations such as the NAACP had a constitutional right to support litigation that furthered its aims, and could not be barred from providing such support by traditional rules against maintenance.
27
Even though England and Australia did not share in the same piecemeal exceptions to the doctrine-neither had a similar history of contingent-fee litigation or widespread civil rights litigation-these countries were the first to abandon the old champerty and maintenance doctrines in favor of for-profit lawsuit investment. 28 Litigation finance has been allowed at least to some degree for more than fifteen years in Australia. 29 It expanded even more after 2006, when the High Court of Australia gave its stamp of approval to third-party financing agreements in Campbells Cash & Carry v. Fostif. 30 The court held that not only could a third party finance the lawsuit, it could also retain a great deal of control over the lawsuit; it explicitly noted that "a person who hazards funds in litigation wishes to control the litigation is hardly surprising."
31 Litigation finance has grown rapidly since that 2006 decision, and indeed the financing companies are demanding a great deal of control over litigation strategy, including an option to withdraw funding prior to termination of the case. 32 At this time, there are several major litigation financing companies active in the Australian market, and two of the largest are publicly traded on the Australian Securities Exchange. 33 Industry profits have also increased substantially.
34
Though not yet as robust as the Australian market for litigation funding, the litigation finance industry has also become relatively well established in the jurisdiction of England and Wales, where the old prohibi-1930, even in those states that strictly prohibited maintenance, a lawyer was permitted to 'invest' in his client's civil litigation."). 27 Id. at 101 ("It can be taken as a given that, whatever a state might want to do with its maintenance law, it cannot, under the First Amendment, limit the power of laypersons to engage in selfless maintenance designed to protect constitutionally protected rights through litigation."); NAACP v. Button, 371 U.S. 415, 438-39 (1963) . 28 See Parloff, supra note 7 ("England and Australia have embraced litigation financing even more enthusiastically than America has."). 29 tion on maintenance and champerty was abolished by statute. 35 Although contingency fees (lawyer-financed lawsuits) have not traditionally been permitted, "nonlawyer capital providers" may finance such suits "in exchange for a share of the recovery."
36 Additionally, as funding for legal aid has dried up in England, some "conditional fee" agreements similar to contingency fees have also been allowed. 37 Unlike the Australian system, thirdparty financing providers in England and Wales do not typically take a controlling role in litigation strategy.
38
The market for litigation funding in the U.S.
is not yet as well established as the markets in Australia and the U.K., but it is growing quickly.
39
The civil rights movement in the middle of the century was instrumental in changing public perceptions of litigation; lawsuits, once viewed as a necessary evil, became seen as "a form of political expression" and an avenue by which the less powerful members of society could enforce their rights.
40
Given the political nature of legal services, some courts and legal scholars have suggested that outside investment-either in individual lawsuits or in law firms-may be constitutionally protected. 37 Id.; see also Hodges et al., supra note 35, at 6 ("Governments are set to impose significant cuts in public expenditure as a consequence of the financial environment, and civil justice is not a high priority for spending. . . . Legal aid is likely to remain largely unsustainable as a public expenditure item."). 38 Molot, supra note 36, at 92 ("Funders generally do not control the course of litigation or unduly interfere with the attorney-client relationship."). 39 Del Webb Communities, Inc. v. Partington, 652 F.3d 1145, 1156 (9th Cir. 2011).
The consistent trend across the country is toward limiting, not expanding, champerty's reach. Some states have squarely rejected tort claims based on champerty. Other states have refused to recognize champerty as anything more than a defense by a party to enforcement of the allegedly champertous agreement, implicitly rejecting a broader tort remedy. 
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There is also strong political support for loosening traditional restrictions, with lobbyists in a number of states actively seeking liberalization of the lawsuit funding market. 42 Thus, for example, when the Ohio Supreme Court reaffirmed traditional restrictions in champerty, the Ohio Legislature statutorily abolished the restriction very shortly thereafter. 43 Currently, just over half of the states permit nonlawyer financing of lawsuits, and that number is growing. 44 The leading position on litigation finance in the U.S. finds the traditional public policy justifications for prohibiting outside financing to weigh less significantly than the importance of promoting access to justice. 45 The trend toward acceptance of third-party funding may also grow in response to a diminution on public legal aid funding in the United States, which mirrors the funding crisis in England. 46 The changing cultural perception of litigation, the need for alternate funding sources to promote access to justice, and the political efforts to loosen restriction on lawsuit finance have combined with a larger deregulation of financial products to create a significant market for litigation funding in the U.S. 47 In 2010, it was estimated that the third-party litigation finance market in the U.S. was about $1 billion, with the bulk of the funding going or to stand apart from public view while another party files a lawsuit, assuming no rule or statute independently requires disclosure of the aid."). 42 to relatively small cases. 48 The American Bar Association's Commission on Ethics 20/20 recently studied the growing market and warned that United States lawyers who assist their clients with litigation financing must take care to maintain "professional independence, candor, competence, undivided loyalty, and confidentiality" in client representation. 49 Although the litigation finance industry has grown on a global scale over the last decade, most litigation financing still occurs in single forum: U.S. companies financing small personal injury lawsuits in the U.S., for example, or Australian companies financing commercial litigation in Australia.
50 Burford Capital's decision to finance transnational litigation in Ecuador is an exception to this trend, and it enters into a transnational arena where there is significant room for growth. Even in the well-developed Australian market, observers have noted that foreign companies may profit from entering the market.
51 But more importantly, there are a number of countries where litigation finance is permitted, but not yet commonly available. The profitable experience of companies in Australia, England, and the U.S.-and their comfort in operating on a global scale-may spur the growth of litigation finance in other countries that permit litigation financing but do not have a well-developed litigation funding industry. 52 Thus, countries such as Spain, Brazil, Mexico, Argentina, Bulgaria, Latvia, and Estonia may offer an untapped market for established companies looking to expand out of Australia, the U.K., or the U.S. 53 Furthermore, this opportunity has not gone unnoticed by investment firms; Burford, for example, has expressed an interest in "expand [ 50 See Martin, supra note 11, at 107 (noting that funders have typically focused on smaller personal injury claims in the U.S. and larger commercial cases in Australia). 51 See Legg et al., supra note 33, at 42 ("It may also be the case that if litigation funding continues to result in significant returns that more entities, including those from outside of Australia, will enter the litigation funding market so as to be able to participate in those returns."). 52 See de Morpurgo, supra note 12, at 399 ("In the civil law world no specific legislative or judicial prohibitions seem to apply to [third-party litigation financing]. However, the industry is not developed."). 53 Id. at 400 ("In all these countries, despite the absence of formal prohibitions, third-party funding of litigation is virtually nonexistent. . . . Because no prohibitions seem to apply, the reasons why [third-party litigation funding] has not developed in the civil law world are not clear."). 54 BURFORD CAPITAL LIMITED, supra note 19, at 2. 
III. THE ECONOMIC INCENTIVES OF LITIGATION FINANCE
The tremendous global growth in third-party litigation over the last decade-and its projected expansion in the coming decade-will likely play a larger role in transnational litigation strategies in the near future. The availability of outside funding is likely to increase the number of lawsuits filed that involve parties from different countries. It is also likely to increase the settlement value of those cases. Third-party litigation finance may also influence where such lawsuits are filed, potentially offsetting the traditional magnet effect of the U.S. and increasing the number of viable forum choices. Each of these factors will change the calculus of litigation expenses for transnational business, which may correspondingly shape business decisions, regulatory choices, and even the development of substantive tort and business law. While it is impossible to predict how those changes will ultimately develop, this section explores some of the possible ways in which litigation financing could affect transnational litigation and related legal developments.
A. Individual Incentives
Most scholars who have examined the issue of investor financing agree that such financing will likely increase the total number of suits filed. 55 Funding agreements, by supplying the upfront costs of the lawsuit, increase the probability that the plaintiff will be able to respond to private incentives to sue. Economic theory tells us that a plaintiff will likely file suit "when her expected benefit exceeds her litigation costs." 56 In mathematical terms, "a plaintiff will only file a claim if the expected value of the claim (the probability that the plaintiff will win, p, times the amount of recovery if it wins, w, less the costs of suit, c) is greater than zero." 57 Thus, the economic rationality of a plaintiff's decision to file suit can be expressed by the equation "(p*w) -c > 0." 59 Litigation financing, however, can enable plaintiffs to file suit when the economic incentives suggest that it may be worthwhile for them to do so by providing the up-front funding necessary. Litigation financing may not change the cost of filing suit, but it does change the time at which the plaintiff can access funds expected in litigation-and therefore allows the plaintiff to take advantage of an economically rational choice that might otherwise be out of reach. Once litigation is no longer artificially suppressed by the potential plaintiffs' limited cash on hand, the number of suits filed is likely to grow.
Litigation financing also goes further, however-in addition to changing the timing of costs, it also changes the expected values of other variables in the litigation equation. To the extent that financing companies also serve to provide the additional expertise that comes from being repeat players in the litigation market, the probability of winning may also increase. 60 Of course, the final element of the equation-the amount of the award-will also change with third-party financing, as the plaintiff will have a financial obligation to the funding company, and therefore a somewhat lower expected recovery. Depending on the strength of the repeatplayer advantage, the overall shift in incentives may spark an increase in litigation in excess of the increase caused by the change in timing of available resources. Along with the increase in the number of lawsuits filed, there is likely to be a corresponding increase in the settlement value of those claims. The claims that went unfiled without third-party financing essentially had a value of zero: because the aggrieved party could not afford to bring the claim, there was no cost for the potential defendant. In other cases, however, the plaintiff may have filed a claim but not had sufficient resources to pursue it to an economically efficient conclusion. 61 In such a case, the defendant could have settled the claim for significantly less than the plaintiff would have likely to been able to obtain at trial; effectively, the defendant 59 See Gillers, supra note 43, at 690.
The plaintiff may be pressed by her financial predicament to take the advance, but without it she is pressed to sell her entire claim for less than her due, possibly far less. . . . In any event, the availability of litigation funding means she will be able to make a choice. Id. 60 Cf. Marc Galanter, Why the Haves Come Out Ahead: Speculations on the Limits of Legal Change, 9 LAW & SOC'Y REV. 95, 103-05 (1974) (describing the advantages of "repeat players" who are "engaged in many similar litigations over time" over "one-shotters" who "have only occasional recourse to the courts" and concluding that the "invention of new forms of institutional facilities" may offset some of these traditional advantages). 61 See Gillers, supra note 43, at 689-90. may "buy" the plaintiff's claim "for far less than market value." 62 Again, the availability of outside financing means that the plaintiff would have other options to obtain funds, thus alleviating the need to settle quickly-and the presence of more parties in the marketplace who can "buy" the claim means that there is likely to be economic competition, driving the price at which the plaintiff is willing to sell to a number closer to the amount recoverable through trial.
63
But while litigation funding is likely to increase the volume of litigation and the settlement value of the cases filed, not all of the additional lawsuits will be meritorious. The litigation increase is not likely to come from frivolous suits, as most contracts permit only nonrecourse funding arrangements-if the plaintiff cannot obtain a recovery, the investor will not be paid. 64 Nevertheless, there is still an economic incentive for a funder to invest in high-value claims that, while not frivolous, nevertheless have a low probability of actual recovery. If the expected value of a win is high enough, then even the low probability of such a win may spur investors to take a chance on funding the litigation. 65 This analysis (that the break-even point can be measured by the dollar amount of expected recovery multiplied by the probability of recovery) is typically known as the "net present value," "asset pricing," or "discounted cash flow" model. 66 Burford Capital's investment in the Ecuadorian litigation may be an example of such high-risk funding that makes sense under a net present value model; given the enormous Ecuadorian judgment, investment in the claim may be warranted even if there is a low probability of judgment enforcement. 62 Id. ("Since entering into a litigation finance contract presumably gives the plaintiff the resources and 'threat credibility' to carry her claim to trial, litigation financing may draw an otherwise obstinate defendant to the bargaining table and result in a fairer settlement award."). 64 See de Morpurgo, supra note 12, at 384 ("The selection of cases by the financing company works as a 'filter' that leaves out frivolous and unmeritorious claims, in the same way attorneys working on a contingency basis do not accept cases that are not likely to be successful.") (citation omitted). 65 Id.
For a risk neutral investor, the expected value of a $500 million claim with only a 5% chance of success is equal to that of a $25 million claim with 100% probability to win. Because investors make their decision to invest based on the comparison between E(R) [expected revenue] and E(C) [expected cost], they might be attracted by highly risky (unmeritorious) claims with huge damage awards at stake. Id.; see also the litigation equation in the text accompanying note 55 (if the expected value of the recovery is high enough, than a litigant may rationally file suit even when the probability of winning is quite low). 66 Finally, by potentially raising the break-even point, outside financing of litigation may also reduce incentives to settle altogether in some cases. 67 As noted above, for example, the financing agreement in the Ecuadorian case would have provided Burford Capital with a base payment of $55 million for any settlement of $1 billion or less. 68 The plaintiffs, however, would have little incentive to settle for less than that amount, as one observer has noted:
In other words, if there were a $69.5 million recovery, Burford would still get $55 million, though that sum would, under the circumstances, constitute almost 80% of the pot. In that event, by the way, the remaining 20% would not go to the plaintiffs; rather, it would go to other investors, who are also supposed to get their returns on investment (not just their capital outlays) before the plaintiffs start seeing a dime. In fact, under the "distribution waterfall" set up by the 75-page contract, it is only after eight tiers of funders, attorneys, and "advisers" (including the plaintiffs' e-discovery contractor) have fed at the trough that "the balance (if any) shall be paid to the claimants."
69
With these flat-rate payments committed under the financing agreement, the plaintiffs would see so little of a recovery for any settlement less than $1 billion that they would be much less likely to settle for a lesser amount. By lowering the expected recovery to account for these repayments, the financing agreement essentially raises the range within which the plaintiffs would be willing to negotiate a settlement.
B. Shifting Magnetic Polarities
Litigation financing may also affect forum choice. As discussed above, the U.S. has traditionally been a magnet forum for transnational litigation, due in part to its contingent fee tradition. 70 When outside financing of litigation was unavailable, plaintiffs were often in a position to sue only if someone else could pay the cost of litigation up front-and, with contingency fees, that option was typically available in the U.S., while rarely available elsewhere.
Third still likely to maintain the courts' attractiveness.
71 Third-party financing is likely to make a difference in cases that U.S. courts refuse to hear, however, and may allow cases to be heard in a foreign forum after dismissal from a U.S. court. As noted above, U.S. courts are increasingly likely to dismiss cases under the doctrine of forum non conveniens when it appears that there is another forum able to hear the case. A large number of these cases involve foreign plaintiffs and U.S. corporate defendants. 72 In the past, cases dismissed from U.S. courts were rarely refiled abroad. 73 Now, however, other countries are enacting procedures to make it easier for their nationals to refile such suits in their home forums. 74 The growth of the litigation finance industry may work in tandem with these efforts, making it easier to claims for be filed in foreign forums-or even refiled after dismissal from a U.S. court.
Courts in other countries may therefore begin to hear a larger proportion of transnational lawsuits. It is difficult to predict which countries will get the most cases-and indeed, it may be that the litigation is spread out among a number of countries. 75 While Australia, England, and the U.S. may have the largest number of litigation finance companies, a number of the companies are quite large, some even publicly traded, and they have the resources and ability to be comfortable operating internationally. Most other countries, even those that lack their own lawsuit-financing market, have few or no restrictions on investment from other companies. They may welcome international investment in litigation funding-especially when the plaintiffs who stand to benefit from the suit are residents, and the defendants 71 Beyond the instrumental reasons for choosing to file in the United States, plaintiffs may also find an "expressive" value in filing suit in the United States, especially in Alien Tort Statute actions against multinational, U.S. 418-20 (1987) (finding that only eighteen percent of personal injury plaintiffs and twenty percent of commercial plaintiffs re-filed cases abroad after forum non conveniens dismissals). 74 Robertson, supra note 2, at 1091-93 (discussing the demagnetizing movement proposed by American legal scholars). 75 See Whytock, supra note 8, at 486-87 ("From a simple rational choice perspective, [a litigant] will choose the court in which the expected value of her claim (less the costs of litigation) is the highest based on the substantive and procedural rules of that court's legal system."). CASE W. RES. J. INT'L L.
[Vol. 44:159 potentially subject to a judgment are not. 76 As a result, there may well be a global diffusion of transnational cases, with courts in a much larger number of countries regularly hearing cases involving foreign parties.
C. Social and Regulatory Impact
The individual incentives for litigation suggest that the growth in litigation finance will increase the number of transnational cases filed and will broaden the number of countries in which those cases are heard. Because litigation finance changes the incentives for individual litigants, it will also have an effect on governmental social and regulatory incentives. The balance of regulation and litigation in individual countries will therefore change-and may thereby create incentives for greater international coordination of litigation procedures.
1.
Altering the balance of regulation and litigation
Each country establishes its own balance of regulation and litigation to protect the public interest. In the United States, the balance has historically tilted more toward the litigation side, as the justice system has been used as a tool to vindicate civil rights, 77 promote product safety, 78 and punish wrongdoing through the award of punitive damages. 79 In other countries, the balance has tilted more heavily toward regulation. 80 
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Both regulation and litigation ultimately have a regulatory effect.
81
As a result, the balance between the two is essentially a matter of comparative institutional choice, requiring the forum state to analyze how best to enforce societal goals and adopt corresponding policies that emphasize regulation and litigation to varying degrees. 82 But while both regulation and litigation serve similar goals, they operate differently. Regulation occurs ex ante, as policymakers attempt to predict the risks of the regulated conduct and the incentives necessary to minimize those risks to the desired level.
83
By contrast, the regulatory effect of litigation necessarily occurs ex post.
84
Instead of predicting future risks, the harms from the challenged conduct can be quantified through litigation at trial. A more regulatory tilt thus allows greater democratic participation in the evaluation of future risks and incentives, 85 while a tilt toward litigation allows more accurate measurement of harm, a more targeted remedy that focuses on the parties causing that harm, and a gradualist approach to changing incentives. Whether imposing civil liability for unreasonably dangerous product design or for medical care below the standard of the applicable medical community, tort law acts as a significant regulatory device by filling the gap between criminal behavior and socially advantageous behavior. In this sense, all tort litigation can be considered 'regulation through litigation.
Id.
82 See Wendy Wagner, When All Else Fails: Regulating Risky Products Through Tort Litigation, 95 GEO. L.J. 693, 728 (2007) (recommending factors to be included in the "comparative institutional analysis" of regulation and litigation). 83 See Posner, supra note 81, at 1155 ("[T]he policy here is to give manufacturers an ex ante incentive to invest in safety."). 84 See Symposium, supra note 77, at 615. 85 See Schroeder, supra note 81, at 898 ("By avoiding traditional democratic processes, it is suggested that regulation through litigation provides a novel and subversive way of legislating-allowing decisions to be made in secret settlement negotiations, rather than through public congressional debate or the administrative comment process."). he case-by-case litigation method, with all its attendant evidentiary restrictions, jury ballots, and the checks and balances of the adversarial system, will mean more gradual management of public risks than command-and-control regulation by administrative agencies, which is clearly the inevitable alternative.").
A global increase in transnational litigation may destabilize the equilibrium between regulation and litigation in individual countries. 87 This destabilization may lead to changes in the substantive law, which is predicated on a certain expected level of litigation and regulatory cost. 88 It is difficult to predict what such substantive changes would look like; depending on the nature of the litigation and the public policy of the state, substantive responses could go in a variety of opposing directions.
First, litigation may increase in areas where there has been regulatory failure or inaction. In these cases, litigation may serve to reveal additional information about the defendant's conduct in a way that drives public opinion toward increasing regulation in the area as well, thus resulting in an overall increase in both regulation and litigation in the subject area. 89 We may be seeing an example of this phenomenon in the Ecuadorian litigation. Defendants in the lawsuit argued that the environmental practices that contaminated the Amazon were in fact allowed by the government, which had allegedly weighed the cost of possible environmental harm against the benefit of foreign investment and oil development. 90 The litigation itself, howev- any fair view of the evidence so far adduced in this case, the alleged preference given by the Consortium to oil exploitation over environmental protection was a conscious choice made by the Government of Ecuador in order to stimulate its economy.").
er, has brought significant public attention to the environmental harm caused by oil extraction in the Amazon-and may have spurred some of the more recent environmental law choices, including constitutional amendments that explicitly rely on both regulation and litigation to protect environmental interests. 91 Second, litigation may increase in areas where there has not been regulatory failure, but where litigation satisfies policy goals more effectively than direct regulation. For example, economic theory suggests that increased levels of litigation can lead to increased product safety, as manufacturers are then required to internalize the costs of the harms caused by their product. 92 When goods are sold only in a single country, that nation's regulatory policy probably affects product safety much more than the level of litigation affects it. 93 When goods are sold internationally, however, these domestic regulatory forces may be less effective. Essentially, product manufacturers can offset higher litigation costs in some countries with lower costs in others-and can thereby avoid internalizing the full cost of the injuries attributable to the product. 94 Litigation may therefore do more to achieve product safety for goods sold globally.
When litigation complements existing regulatory policy, an increase in transnational litigation may have a substitutionary effect. Governments may come to rely less on regulatory policy and more on judicial remedies to address social needs. The United States, for example, has historically offered a higher level of compensatory damages to tort victims than other countries have provided-but this has been offset by a lesser social safety net. 95 If litigation financing offers opportunities to increase the number of 91 There is skepticism, however, about whether the new constitutional guarantees will be enforced in practice. 96 This substitutionary effect may be especially strong in lawsuits involving domestic plaintiffs and foreign defendants, as successful litigation would bring additional financial resources into the country, potentially offsetting governmental expenditures. 97 Finally, however, litigation may also increase in areas where there has not been regulatory failure-and where, instead, the regulatory balance was carefully crafted and effectively functioning. In these situations, litigation is likely to be less welcomed by the government, and will instead be "perceived as being at odds with legislative or administrative policy making." 98 When litigation conflicts with regulatory policy choices, it may spur preemptive legislation rather than complementary regulation, "provok[ing] a backlash in the form of immunity legislation, [and] foreclosing the potential contribution of litigation to policy experimentation." 99 
2.
Coordination of litigation procedures
As noted above, an increase in transnational litigation, sparked by the greater availability of outside financing, could have significant effects on the substantive and regulatory policy choices made by individual governments. However, the nature of those changes depends on whether the new lawsuits complement regulatory policy, substitute for it, or conflict with it. Although individual countries must strike their own balance based on domestic policy, the effects of these decisions will be felt globally. 100 When aggregated, individual nations' regulatory changes will have an effect on countries' interrelationships and on global governance more broadly. 101 tion in transnational litigation procedures such as forum choice and judgment enforcement.
As discussed above, the availability of litigation financing may decrease the United States' magnet effect for litigation. If transnational litigation truly becomes multipolar, 102 U.S. courts may take steps to bring transnational lawsuits back to the U.S.-especially in cases against U.S. defendants. Right now, U.S. defendants often file forum non conveniens motions to seek dismissal from U.S. courts in favor of an alternate forum. Typically these defendants do not actually want to litigate abroad; instead, they are essentially bluffing, betting on plaintiffs' inability to follow through with suit elsewhere. 103 Thus, for example, it may have been a reasonable litigation strategy for Robinson Helicopter to move for a forum non conveniens dismissal from a U.S. court in favor of a Chinese forum, as it did in one recent case. 104 When the plaintiffs refiled the case in China, however, Robinson Helicopter did not appear for trial-it is quite possible that the company had never expected to have to defend the case abroad and was unprepared to do so.
The demagnetization of U.S. courts may encourage greater international cooperation in setting guidelines for forum selection. Courts in the United States have historically granted dismissal with little scrutiny, though other countries have objected to this practice insofar as its limits their citizens' ability to bring suit in the U.S. against U.S. defendants. 105 Although a lenient forum non conveniens practice may save administrative costs and may protect U.S. corporate defendants in the short run, the calculation changes significantly if more cases go to trial abroad. 106 Defendants are likely to be much more comfortable litigating at home with familiar due process protections 107 rather than litigating abroad in an unfamiliar environment, and they may therefore support a more open court-access policy than they would have in the past. If this were to happen, we would see CASE W. RES. J. INT'L L.
[Vol. 44:159 plaintiffs' 108 and defendants' interests converge on a U.S. forum in a manner that could raise the global influence of U.S. procedural innovations and protections.
109
A global increase in litigation finance-and concomitant increase in transnational litigation, spread among a large number of countries-may also promote international coordination on cross-border judgment enforcement. 110 The plaintiff's ability to enforce a judgment is very important in transnational litigation; without the ability to enforce the resulting judgment, there is little incentive to take the case to trial in a given forum.
111 In many cases, enforcement is not a problem even when the plaintiff must enforce the judgment in a different country than the rendering forum; the global norm leans toward enforcement of foreign judgments, and most countries-perhaps especially the U.S. more common than not, there are enough exceptions to enforceability to cause real problems in transnational litigation. 113 And while there have been efforts to negotiate a judgment enforcement treaty, negotiations ultimately stalled. 114 A more globalized network of litigation investors might revitalize such negotiations, however. Each country has an interest in seeing its judgments enforced. If more countries are deciding transnational cases, then there will be more countries with a stake in predictable judgment enforcement procedures. As a result, there may be greater incentives to work out the difficulties that have stymied treaty negotiations in the past, and to come up with workable solutions.
IV. CONCLUSION
Third-party litigation finance is a growing industry. The market for lawsuit investment is already quite large in Australia, the U.K., and the U.S., and it is poised for growth worldwide. At this point, it is difficult to predict how the growth of this market will affect transnational litigation. It seems likely that the number of transnational lawsuits filed will grow, that the settlement values of those lawsuits will increase, and that the lawsuits may be spread out among a larger number of countries than was typical in the past. If and when this increase in litigation comes to pass, investorfinanced lawsuits may also have an impact on the substantive regulatory choices of individual countries and may induce greater international coordination on both regulatory policies and on issues of international litigation procedure, including forum choice and cross-border judgment enforcement.
